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2018 Policy Address – how it affects employers and 
employees? 
 
Elsie Chan and Gary Wong 
 
On 10 October 2018, the Chief Executive Carrie Lam released the 2018 Policy Address, in which she put forward various 
proposals which aim to benefit employees in Hong Kong. 
  
A. Abolition of the MPF offsetting mechanism 

 
In the 2018 Policy Address, it is proposed that the Mandatory Provident Fund (MPF) offsetting mechanism shall be 

abolished. The government targets to secure the passage of legislative amendments by the Legislative Council by 2022 
and fully abolish the MPF offsetting mechanism two years thereafter.  
 
The current MPF offsetting mechanism 
 
Under the current MPF offsetting mechanism, an employer may offset the statutory long service payment and statutory 
severance payment (LSP/SP) paid to any employee against the value of the employer’s contribution account of the 

employee’s MPF scheme with the employer. The out of pocket amount payable by the employer with respect to LSP/SP 
is minimal after the offsetting. 
     
The controversial question of whether to abolish the MPF offsetting mechanism has been heatedly debated. While labour 
groups complain that the MPF offsetting mechanism deprives employees of their LSP/SP entitlements, the business 
sector argues that micro, small and medium-sized enterprises (MSMEs) may not be able to afford the LSP/SP if the MPF 

offsetting mechanism is scrapped.  
 
Earlier in March 2018, the government mapped out an abolition plan (March Proposal) in an attempt to scrap the MPF 

offsetting mechanism in a way that is agreeable to both the business sector and the labour side. Under the March 
Proposal, the government would set aside HK$17.2 billion to subsidize businesses on SP/LSP for the first 12 years after 
the proposed abolition of the MPF offsetting mechanism. The March Proposal also required employers to contribute the 
equivalent of one percent of the employees’ monthly income to a designated savings account to cover SP/LSP until the 
designated account reaches 15 percent of the employees’ annual income. Despite the effort of the government, the 
March Proposal was met with strong opposition from the business sector. 
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Proposal under the 2018 Policy Address 
 
To gain support from the business sector, the government intends to devote further resources to incentivise the abolition 
of the MPF offsetting mechanism: 
 

 The government reserves for subsidising businesses for SP/LSP will be increased from HK$17.2 billion to HK$29.3 
billion. 

 

 The transitional subsidy period will extend from 12 years to 25 years. This means that employers will receive 
government subsidy for SP/LSP for a much longer period after the abolition of the MPF offsetting mechanism. 

 

 In the event that the amount of aggregate benefits (SP/LSP entitlement together with the accrued MPF benefits) of 
individual employees is smaller than the amount that they would otherwise receive under the MPF offsetting 
mechanism, the government would make up for the shortfall. 

 
Implications to employers 
 

The 2018 Policy Address demonstrates the government’s determination to scrap the MPF offsetting mechanism 
completely. Although legislative actions in relation to the abolition of the MPF offsetting mechanism will take a few years 
to take place, businesses, in particular MSMEs, should keep watch on further developments as the abolition of the MPF 
offsetting mechanism may bring about heavy SP/LSP burden. Businesses are also advised to make appropriate plans 
to mitigate the potential impact of any forthcoming legislative changes or actions. 
 
B. Extension of statutory maternity leave and paternity leave 

 

The 2018 Policy Address also proposes to strengthen the pro-family elements of the employment regulatory regime in 
Hong Kong. 
 
Statutory maternity benefits 
 
The implementation of the new proposal would bring about the following changes to existing maternity benefits: 
 

 Statutory maternity leave (ML) would be extended from the existing 10 weeks to 14 weeks. 

  

 On top of the existing 10 weeks’ statutory ML pay, eligible employees would be entitled to an additional four weeks’ 
statutory ML pay, which would be capped at HK$36,822 (equivalent to four-fifths of four weeks’ wages of an 
employee with a month’s wage of HK$50,000). On application to the government, employers would be reimbursed 
the additional four weeks’ statutory ML pay. 

 
According to the 2018 Policy Address, the government has taken the initiative to extend the ML for female civil servants 
to 14 weeks with immediate effect.  
 
Statutory paternity benefits 
 
While the Employment (Amendment) Bill 2018, which seeks to extend the statutory paternity leave from the existing three 
days to five days, is still being debated in the Legislative Council, Carrie Lam reaffirms in the 2018 Policy Address that 
the government will continue to strive for an early passage of the bill.  
 
Implications to employers 
 
The 2018 Policy Address demonstrates the government’s unwavering stance towards the improvement of employee 
benefits in Hong Kong. It is anticipated that legislative amendments in relation to statutory maternity leave and paternity 
leave may come into force next year at the earliest. Employers are advised to keep abreast of the legislative 
developments of the employee benefits regime in Hong Kong and ensure that their employment policies are in full 
compliance with relevant statutory requirements. 
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Substantial changes to the PRC Individual Income Tax Law 
 
Edwarde Webre and Minning Wei 
 
The Standing Committee of the National People's Congress of China issued its Decision to Amend the PRC Individual 
Income Tax Law (IIT Law) on 31 August 2018. The amended IIT Law will come into effect on 1 January 2019 but the 
provisions regarding the higher basic standard deduction for the calculation of PRC Individual Income Tax (IIT) on 

wage/salary income and the two revised progressive tax rate tables took effect from 1 October 2018. The amended IIT 
Law reflects the most significant reform of the IIT regime since it was promulgated in 1980.  
 
Major changes in the amended IIT Law 
 
1. Introduction of the concept of tax resident 

 
The amended IIT Law officially introduces the concept of “tax resident” for the first time to the IIT regime and adopts 
the internationally recognised “183-day” rule for determining the tax residency status of an individual without 
domicile in China; an individual with domicile in China or without an individual domicile in China but who has spent 
183 days or more in aggregate within a calendar year in China will be deemed to be a PRC resident individual 
whose global income sourced both from inside and outside China shall be subject to  IIT in accordance with the IIT 
Law. An individual who does not satisfy either one of those two conditions is a non-resident individual, who is 
required to pay IIT on his/her income sourced from China only. 

 
These provisions have attracted significant attention from the non-PRC nationals who are working or are 
considering working in China because the threshold for dividing the two group of IIT payers shall be substantially 
lowered from one full year under the existing IIT Law to 183 days, which may cause more non-PRC nationals to 
pay IIT on their income sourced outside of China. However, it is worth noting that the “1-year” rule under the existing 
IIT Law has been in practice turned into a “5-year” rule by the implementation regulations for the IIT Law and the 
relevant circulars issued by the State Administration of Taxation (SAT), that is, the global income of an individual 

without domicile in China will be subject to IIT only after he/she has stayed in China for five full consecutive years. 
As such, it remains to be seen whether this “183-day” rule will apply literally as stipulated or whether interpretations 
and clarifications by the State Council and the SAT may reduce its potentially dramatic impact.  

 
2. Adjustment of the categories of the taxation system 

 
The amended IIT Law reduces the eleven categories of taxable income into nine and introduces the concept of 
“comprehensive income”. “Comprehensive income” covers four categories of taxable income including the income 
from wage and salaries, remuneration for labour services, author’s remuneration and royalties. The four categories 
under comprehensive income shall be subject to the seven brackets of progressive tax rates ranging from 3% to 
45% as a whole. The income of individual industrial and commercial households earned from their production and 
business operations and the income from contracting or leasing enterprises and institutions are consolidated as 
“business income” subject to the five brackets of progressive tax rates ranging from 5% to 35%. “Other income 
specified as taxable by the financial department under the State Council” have been removed from the categories 
of the taxable income. The competent authority has not yet clarified and confirmed whether an individual’s income 
falling outside those listed in nine categories will cease to be subject to IIT after the amended IIT Law comes into 
effect.  

 
3. Adjustment of the tax brackets and deductible items 

 
The amended IIT Law adjusts the tax brackets of the progressive tax rates applicable to comprehensive income in 
the manner as shown below. The brackets for the progressive tax rates applicable to business income have also 
been adjusted. 
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 Existing IIT Law (applicable to 
wage/salary income only) 

Amended IIT Law (applicable to 
comprehensive income) 

 

Tax bracket Taxable income (monthly ) (RMB) Taxable income (monthly) (RMB)1 Tax rate (%) 

1 ≤ 1,500 ≤ 3,000 3 

2 ˂ 1,500 ≤ 4,500 ˂ 3,000 ≤ 12,000 10 

3 ˂ 4,500 ≤ 9,000 ˂ 12,000 ≤ 25,000 20 

4 ˂ 9,000 ≤ 35,000 ˂ 25,000 ≤ 35,000 25 

5 ˂ 35,000 ≤ 55,000 ˂ 35,000 ≤ 55,000 30 

6 ˂ 55,000 ≤ 80,000 ˂ 55,000 ≤ 80,000 35 

7 ˂ 80,000 ˂ 80,000 45 

 
The standard basic deduction for calculation of taxable income is increased from RMB 3,500 per month which is 
applicable to wage/salary income only to RMB 5,000 per month (that is, RMB 60,000 per year) applicable to 
comprehensive income. This RMB 60,000 per year basic standard deduction applies equally to both PRC and non-
PRC nationals.   
 
In addition to increasing the standard basic deduction, the amended IIT Law also introduces a few special additional 
deductible items which include children’s education expenditures, continuing education expenses, medical 
expenses for serious illness, housing mortgage interests or housing rent and expenses for caring for the elderly. 
The specific scopes, standards and implementation procedures of such special additional deductible items are to 
be determined by the State Council.   
 
It is expected that the working class and certain middle class tax payers will benefit from such adjustments resulting 
in a reduction of IIT on their wage/salary income. Foreign nationals might not benefit from the changes, as the 
authorities may revoke the additional deductible items and tax-exempted allowances, such as allowances for 
housing, meals and laundry expenses and allowances for his/her own language training and his/her children’s 
education, that are applicable to expatriate employees under the existing IIT Law. This has not yet been clarified. 
But the same deductions may apply to everyone, that is, the same deductions under the amended IIT Law will be 
applicable to all employees without special deductions and tax-exempted allowances for expatriate employees.  

 
4. IIT annual filing and settlement 

 
Under the amended IIT Law, a PRC resident individual is required to file a tax return and to settle IIT on his/her 
comprehensive income on an annual basis from 1 March to 30 June of the next year upon obtaining such income. 
However, the payers of comprehensive income are still obliged to withhold and pay IIT for and on behalf of a resident 
individual when they make payments to him/her. Details of the procedures and documentary requirements in respect 
of the annual tax filing and settlement are to be further determined by the State Council and the SAT. A non-PRC 
resident individual shall continue to follow the same rules under the existing IIT Law to pay IIT on his/her 
comprehensive income on a monthly or a transaction basis. 
 

5. Strengthening the supervision and improving the administration of IIT  
 

There are a few new rules under the amended IIT Law which help the tax authorities to improve the collection and 
management of IIT. 

 
(a) Each IIT payer will have an identification number (that is, ID number of a PRC national or a number assigned 

by the competent tax authority to a non-PRC national) so that it will be easier for the tax authorities to track 
the information of IIT payers. 

 
(b) A PRC national who seeks to de-register his/her household registration due to emigration is required to settle 

all IIT payable before he/she completes the de-registration formalities. 
 
(c) The amended IIT Law introduces anti-tax avoidance rules which allow the tax authorities to make tax 

payment adjustments under the following circumstances: 
 

 Business transactions between an individual and his/her affiliates not on an arm’s length basis without 
justification and resulting in reduction of IIT payable by the individual. 

 

                                                
1 The taxable income is calculated on a yearly basis under the amended IIT Law. The monthly taxable income in the table is calculated based on the annual taxable income 

provided in the amended IIT Law. 
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 A business establishment solely or jointly controlled by a resident individual in tax havens distributes a 
reduced amount of profits or no profit at all to the resident individual without any reasonable operational 
basis. 

 

 Any other arrangement without any reasonable commercial purpose which leads to inappropriate tax 
benefits to an individual. 
 

(d) The amended IIT Law includes the information sharing provisions which require the relevant government 
authorities such as public security, people’s bank, financial administration, social insurance to assist the tax 
authorities in identifying the identity and financial account information of IIT payers and to provide relevant 
information to the tax authorities for supervision and tax collection purpose. In particular, the relevant 
registration authorities are required to verify IIT payment receipt in relation to transfer of properties or equity 
interests when dealing with the registration of the transfer. 
 

Our comments 
 

1. Through the adjustment to the tax brackets and the deductible items, the tax burden on the IIT payers, especially 
the lower-middle class, is likely to be reduced after the amended IIT Law becomes effective. However, because the 
remuneration for labour services, author’s remuneration and royalties are consolidated into comprehensive income 
together with the wage/salary income subject to the seven brackets of progressive tax rates, those who receive 
both wage/salary and any other one category of income under the comprehensive income classification may need 
to pay a higher IIT than they would under the existing IIT Law which permits IIT to be calculated separately on 
different categories of income. 

 
2. The IIT implications on a non-PRC national working in China may be significantly affected due to the “183-day” rule. 

Further, although details are to be further clarified and interpreted by the State Council and the SAT, it appears that 
the PRC government intends to apply the same rules to PRC nationals and non-PRC nationals when calculating 
IIT on their taxable income, just as they universally applied the Enterprise Income Tax Law (EIT Law) to domestic 

enterprises and foreign invested enterprises from 2008. Non-PRC nationals may no longer be able to enjoy the 
additional deductions and tax-exempted allowances specifically provided to them for calculation of their taxable 
wage/salary income under the existing IIT Law from 2019. 
 

3. The amended IIT Law may also have an impact on the high net worth Chinese individuals who have business and/or 
assets overseas because of the anti-tax avoidance rules. Moreover, as the exchange of financial account 
information between China and other jurisdictions under the Common Reporting Standard has kicked off from 
September 2018, the SAT will be able to obtain more information on PRC nationals’ overseas income/assets for 
them to implement the relevant IIT rules and to collect IIT. 
 

4. The amended IIT Law suggests that the supervision and regulatory capacities of the PRC tax authorities have been 
highly enhanced. Under the existing IIT Law, the PRC tax authorities mainly rely on the enterprises (mostly the 
employers), to monitor IIT sources and to collect IIT (that is, withholding IIT by an enterprise as the payer for and 
on behalf of an individual as a payee). A few concepts and rules that used to be in the EIT Law only are being 
introduced to the amended IIT Law, such as tax residents, identification number of a tax payer, annual filing and 
settlement and the anti-tax avoidance rules, which shows that the PRC tax authorities are more sophisticated and 
confident in supervising and regulating IIT payers directly.  

 
The way forward 
 

The PRC government has been working on the reform of its major taxes such as the enterprise income tax and the value-
added tax over the past ten years. IIT is the last major tax to be dealt with. The amended IIT Law will have a substantial 
impact on each IIT payer in China. The State Council and the SAT have started preparing the implementing rules and 
the relevant supporting measures to ensure the amended IIT Law can be enforced smoothly from 2019. We shall pay 
close attention to developments in relation to IIT and will provide further practicable details as the new IIT rules are issued 
and the various uncertainties are clarified. 
 

 IIT payers should keep an eye on the implementing rules on the special additional deductible items and the annual 
filing and the settlement so as to enjoy the benefits while fully complying with the new requirements. 

 

 A non-PRC national who is working or is considering working in China will need to follow up on the interpretation of 
the “183-day” rule and consider the possibility that his/her global income will be taxed in China. 
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 An employer should also be familiar with the implementing rules on deductions and IIT filing/withholding on 
wage/salary income in order to fulfil its legal obligations as the withholding agent of its employees. Multinational 
corporations and foreign invested companies with expatriate employees may need to review and adjust the labour 
and tax arrangements of those employees based on the amended IIT Law and its implementing rules. 

 

 High net worth Chinese individuals who have business and/or assets overseas may need to reassess their tax 
situation under the amended IIT Law and adjust the business and/or assets arrangement if necessary for 
compliance purposes and for avoidance of potential risks. 

 
Civil partner and same-sex spouse now eligible for 
dependant visa 
 
Vickie Leung and Jamie Tso 
 
Revised policy 
 

On 18 September 2018, the Hong Kong government announced a revision to the immigration policy for entry of non-local 
dependants (Policy). Under the revised Policy, which took effect on 19 September 2018, a person who has entered into 

a same-sex civil partnership, same sex civil union, “same-sex marriage”, opposite-sex civil partnership or opposite-sex 
civil union outside Hong Kong with an eligible sponsor in accordance with the local law in force of the place of celebration 
and with such status legally and officially recognised by the local authorities of the place of celebration, will be eligible to 
apply for a dependant visa/entry permit for entry into Hong Kong. This revision came after the government’s decision to 
review the Policy, in light of the well-publicised case of QT v Director of Immigration [2018] HKCFA 28, where the Court 
of Final Appeal held that the Immigration Department’s previous policy was discriminatory on sexual orientation grounds 
and that the same-sex partner of a person with employment visa is entitled to enter Hong Kong via a dependant visa. 
 
Other eligibility criteria unchanged 
 

Despite the revision, the original eligibility criteria of the Policy remain unchanged. The following requirements still have 
to be met for the Director of Immigration to favourably consider an application for entry for residence as a dependant:  
 
(i) there is reasonable proof of a genuine relationship between the applicant and the sponsor; 

 
(ii) there is no known record to the detriment of the applicant; and  
 
(iii) the sponsor is able to support the dependant's living at a standard well above the subsistence level and provide 

him/her with suitable accommodation in Hong Kong. 
 
Implications 
 

It is important to note that while the revised Policy recognizes overseas same-sex partnership when considering an 
applicant’s eligibility to apply for a dependant visa/entry permit, the revision has by no means altered the meaning of 
“spouse” under the Policy. The government spokesman maintained that “a valid marriage under Hong Kong law is 
heterosexual and monogamous and is not a status open to couples of the same sex.” Nonetheless, the revised Policy 
ensures that Hong Kong will remain an attractive destination for talents to work and stay in. 

 
Employment law update: Hong Kong and Singapore 
 

New changes under the Employment (Amendment) (No.2) Ordinance 2018  
 
Cynthia Chung, Partner and Head of Corporate Commercial, recently authored an article for the autumn edition of HR 
magazine. The article covers the current position under the Employment Ordinance, the new changes under the 
Employment (Amendment) (No.2) Ordinance 2018, and the potential effect of the new changes on both employers and 
employees in Hong Kong.  
 
Read the full article here.  
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Proposed amendments to the Singapore Employment Act 
 
Jenny Tsin and Vivien Yui, WongPartnership LLP 
 
On 18 January 2018, the Ministry of Manpower announced that it was conducting a month-long public consultation 
exercise on the Employment Act, Singapore's main labour legislation. Being a review six years from the last, this public 
feedback exercise is sought to ensure that the Act remains relevant, and is targeted at affording enhanced coverage to 
employees. The three areas of review have been identified: 
 
(i) Whether core provisions for public holiday and sick leave entitlements, timely payment of salary and 

allowable deductions, and redress for wrongful dismissal should be extended to protect professionals, managers 
and executives earning more than S$4,500 per month;  
 

(ii) Whether salary thresholds for vulnerable employees to qualify for entitlements, such as annual leave, hours of 
work, overtime pay and rest day ought to be revised; and 
 

(iii) How dispute resolution services for statutory and contractual salary-related disputes (currently heard by the 
Employment Claims Tribunal) and wrongful dismissal claims (currently heard by the Ministry of Manpower) can 
be amalgamated and/or streamlined. 

 
On 2 October 2018, the Employment (Amendment) Bill was tabled in Parliament for the first reading. It is expected to 
pass through second and third readings, and come into effect by April 2019. 

 
Awards and Recognition 
 
Deacons wins Hong Kong Law Firm of the Year at the China Law & Practice Awards 2018 
 

 

We are delighted to announce that Deacons has recently won “Hong Kong Law 

Firm of the Year” at the China Law & Practice Awards 2018. This is the sixth 

consecutive year the firm has won this award, reinforcing our position as Hong 

Kong’s own world-class law firm. 

 

The awards ceremony took place on 13 September in Beijing. The evening 

celebrates the top deals and top law firms in China in key practice areas. The 

winners are judged on their professional accomplishments as well as advocacy 

and influence within their fields over the last 12 months. 

 
Events/Conferences 
 
Deacons hosted its annual In-House Corporate Counsel Forum 2018: Preparing the digital 
General Counsel of tomorrow 
 

 

On Wednesday 3 October, Deacons hosted its annual In-house Corporate 
Counsel forum at the Conrad Hotel. 

 

We had over 340 delegates from a wide range of industries joining us for 

the all-day conference. The theme for our 2018 event was ‘Preparing the 

digital General Counsel of tomorrow.’ Our five interactive panel sessions, 

led by Deacons’ partners covered the reality, challenges and opportunities 

presented by digitalisation. Ranging from the way in-house legal teams are 

using digital tools to manage their workload and develop teams, to how 

technology is used in arbitration and the courtroom, each panel delivered new insights and unique perspectives. 
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The Forum included a keynote address entitled “The effects of the US-China relationship on the economic climate” by 

Johanna Chua, the Chief Asia Economist for Citigroup, and a speech on “How technology is changing the structure and 
operations of internal legal departments” by Susan Sayers, Regional General Counsel Asia Pacific of HSBC. The Forum 

also covered current data privacy issues including facial recognition technology, how economics is driving antitrust policy 
and enforcement, and ways to successfully transition businesses online as well as issues related to online infringement 

of intellectual property.  
 

The Forum was very well received with extremely positive feedback, including comments from many that the Forum was 
the best corporate counsel event they have ever had.  

 
Appointment 
 
Cynthia Chung re-appointed as Chairlady of the Occupational Retirement Schemes Appeal 
Board 
 

 
 

We are pleased to announce that Cynthia Chung, Partner, has been re-appointed as the 

Chairlady of the Occupational Retirement Schemes Appeal Board (ORSAB) by the 

Financial Secretary in exercise of the authority under the Occupational Retirement 

Schemes Ordinance (ORSO) delegated to him by the Chief Executive, for a period of two 

years from 1 October 2018. 

 

The ORSAB is established under the ORSO to hear appeals against decisions of the 

Registrar of Occupational Retirement Schemes as specified in the ORSO. 

 

 
Recent publications 
 
Whistleblower protection in Hong Kong - the sooner the better!  
Hong Kong Competition Commission brought its first legal action against individuals 
Hong Kong’s new tax regime comes into force - significant implications for intellectual property owners 
Take care when drafting notices to terminate contracts! 
China’s new powerful market regulator tackles the use of deceptive trademarks 
The new era of social insurance contribution collection by tax authorities in Mainland China  
Foreign-invested payment institutions entering into China  
Informal regulation of charities in Hong Kong  
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